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PRELIMINARY STATEMENT 

This brief is submitted in reply to the brief filed 
on behalf of “he Security National Bank. A substantial part 
of that brief is devoted to a discussion of the issue whether 
this appeal is barred by the Double Jeopardy Clause. The 
only truly surprising aspect of it is the fact that it makes 
no effort to defend on the merits a charge to the jury ‘shich 
embodied its onlv legal defense. Instead, without alluding 
to a mid-trial petition for a writ of mandamus seeking relief 
against an instruction of the kind that was uli.mately given 


(A. 45-46, A. 54-55), the appellee argues that any objection 


to the charge was "waived" and that, when viewed in context 


of the entire charge and the trial, the objectionable lan- 


guage - dealing with an element of the offense - did not 


QQ 


" e eh, phmaweh? ‘whic Sie oe —MnMeekea its 2 @ 4 ww 
convey the thought which its language suggests. This claim 


along with the arguments raised regarding the Double Jeopar 


Clause, is without merit. 


POINT I 


THE APPEAL IS NOT BARRED BY 


THE DOUBLE 


1. The Security National Ba: k chides us for not 
citing a single case in support of our position “that a 
corporation is not entitled to the protection of the Double 
Jeopardy Clause". Indeed, it suggests that “numerous cases 
have held that the established rules of double jeopardy do 
apply to corporate defendants" and "[i]n addition a number 
of courts have assumed such protection in considering on 
the merits double jeopardy claims raised by corporations" 
(Br. 21-22). Although some sixteen cases are cited in 


support of this claim, the fact is that in all but two of 


‘ 


those cases, United States v. Southern Railway Co., 485 F.2d 


309 (C.A. 4, 1973) and United States v. Armco Steel Corp., 


252 F.Supp. 364 (S.D.Cal. 1966), the court "did not allude 


to the question whether the corporate defendants were eligi 


ble 


3. 
1/ 


for double jeopardy protection in the first -_nstance". Indeed, 
in one of the cases which t+ appellee claims that the dis- 
rict court "held" that the vouble Jeopardy Clause was appli- 
cable to corporate defendants, the district court did not 
even discuss any double jeopardy issue. United States v. 
289 F.Supp. 277 (S.D.Ohio 1968). Moreover, 

two cases which did directly speak to this 
issue, and which were discussed in our main brief (Br. 234 
the appellee does not dispute our suggestion that they con- 
tained no "reasoned" basis for their conclusion that the Double 


Jeopardy Clause is applicable to a corporation (S.N.B. Br. 28). 


I7 The quote is from p. 27 of the Security National Bank brief 
and refers to one particular case which the appellees have 
Singled out for special discussion, presumably because it is 
a recent decision. United States v. Martin Linen : Cos. 
534 F.2d 585 (C.A.5. 1976). 


by the fact that we 
failed to advise the Court that the United States has filed a 
petition for certiorari in that case (Br. 27 n *). The petition 
for certiorari called attention to the issued raised here, but 
started that since "[w]le did not argue in the Court of Appeals 
that the Double Jeopardy Clause does not apply to corporations *** 
we have not presented it as a question for this Court." Pet. bp. 3, 
n. 6 (No. 76-120). 


: , 
: 
4, 
Of course, none of these cases preclude this Court 
from consicering and adopting the position we have taken here. 
See e.g., United Statcs v. Gigante, rem ¢: ee No. 76-1128 
(June 22, 1976); United States v. Brecht, of) ee No. 76-1049 
(July 16, 1976). Nor do not understand the appellee to suggest 
hat this Court is in any way bound to blindly accept a collec~ 
tion of “holdings” from district courts and other courts of appeals 
which either do not discuss the issue at all or contain no 
@efensible or reasoned discussion of the basis for their 
conclusion. Indeed, the Supreme court only recently held that 
its own prior holdings, in cases in which a particular issue 
has been the subject of argument between the parties, but in 
which the issue was not spoken to in its opinion, “are not of 
the same precedential value as would be an opinion of this 
Court ixeating the question on the merits". Edelman v. Jordan, 
415 U.S. 667, 671 (1974). 
The only Supreme Court case which the appellee says 
"held that the established rules of double jeopardy protection 
ado apply to corporate defendants" (Br. 22) is Fong Foo v. United 
States, 369 U.S. 141 (1962), another case in which "the Court 
did not allude to the question whether the corporate defendants 
were eligible for Gouble jeopardy protection in the first in- 
stance". We are told, however, that this case is binding 
authority because (1) "the precise question at issue on this appeal 
was raised in the petition for certiorari in Fong Foo" and (2) 
‘ ° 
‘ . 
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at most, a failure by the 
a proposition raised 


reason to con- 


Court, in Fong Foo 
proposition" was that the Government 
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1205 by Chief Justice Marshall, that 
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Moreover, the 
question at issue 
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me sleight of hand. 
the petition for certiorari 
in Fong Foo was whether the Double Jeopardy Clause barred 
appellate review of a directed verdict of entered by 
a district court judge - it did not in any way squarely raise 
the issue whether a corporation enjoyed the protection of the 


Double Jeopardy Clause nor did the United States choose to con- 


test the issue in that case (B.A. 307). While it is true that, 


in a footnote in its brief, the corporate petitioner in Fong 


Foo argued that it was a “person” within the meaning of the 


the issuc 
the writ “because the Court focused on the issue whether a state 
defendant's plea of guilty waives federal habeas corpus review 
does not foreclose review of the plea on direct 
did not consiéer the substantive scope of the writ." 
(96 S.Ct. 3045, n. 14). Surely, if a decision which did not 


speak to an issue raised by three dissenting justices, is not 
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Suggests that the irrelevance 
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of Muniz v. Hoffman, supra, on this appeal is basic (Br. 39). 
"Por it surely requires a logical leap 
of staggering proportions to infer from 
Muniz that since a corporation (or an 
individual) may be fined in a non-jury 
trial, it may also be repeatedly fined, 
or repeatedly prosecuted, or subjected 
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does not bear on the Double Jeopardy 
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This arcument, of course, distorts the thrust of our 
7] f 
position. To say that a corporation is not entitled to the 


protection of the Double Jeopardy Clause where the United States 
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rom a judgment of acquittal in a case where the 
ine, hardly strips a corporation of the pro- 
ailable even in civil cases where the only thing at 
stake is a monetary judgment. A defendant ina civil case may 
not be subjected to repeated suits whether at the behest of a 
successful or unsuccessful plaintiff. Ex Parte Lange. 18 Wall 
(85 U.S.] 163, 168-169 (1873). Since concepts of fairness and 
finality afford such protection in a civil case, it surely 

would be @ifficult to argue that the very clause which codifies 
such principles, the Due Process Clause, would deny them to 
corporate defendants in criminal cases. But the ric » appeal 
from an adverse judgment in a civil case where only a muney judg- 
ment is at stake has never been viewed as unfair or unjust. 
Where a cerporate defendant is involved, which is not subject 
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ample protection. 
foregoing also basically answers appellee's 
the policies of the Double Jeopardy Clause 
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Jeopardy and Corporations 
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concerned 
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pment of a 


Lord Coke does not xe the origin of double jeopardy to the 
maxim to which ap liudes On the contrary "tord 
scribed the p ecti ffordec by the principle of 
as é@ ictio yf three related common law pleas; 
‘ autrefois convict, and pardon." See United 
States v. Wilson, 420 U.S. 332, 340 (1974). These pleas he 
described as being applicable in "felony" cases, F. Coke, 
Institutes, |} I 212-213 (16th ed. 1809). 


Professor Sigler cites the maxim to which appellees allude 
as one of the sources for the protection genecrally deemed to 
be afforded by the Double Jeopardy Clause. When the excerpt 
from Lord Coke is read in full it plainly relates to the common 
law protection against double punishment. F. Coke, Institutes, 
Part I, Section 194, [126d], (126 s] and [126 t]. (16th ed., 
1809). 
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Thus, € 
not be guilty of receip nt 
it was deposited for hi 


: 
” see giver could be tried both in New York or iets Jersey 
t 


“ deo, because " ae sieercbhelt 4 she doctrine of a ntinuing offense, 
‘ Congress may provide that the locality of a crime shall 
extend over the whole area through which force elled 
: by an offender operates' " 
276 F.2a 816, 819 (2d Cir. 
363 .U.8. 831. quoting United Stat 
276 (1944). ; gia oe oo tai 
Similarly in U nited States v. Cardella, 48 
1223 (2d Cir., 1973), certiorari denied, 415 u.s. 
; a the defendant who filed a false statement with tl 
of ‘New York in Brooklyn was charged in the Southe t 
of New York wi Ln lse statement 
“% aie jurisdici the Unit 
, the City ntly transferr 
j documents t they were subject to 
. . inspection and audit by the Department of Housing and 
Urban Development. The Court of Appeals held that venue 
was proper 3 Eastern District of New York of 
the southern t of New York. 
ae So, in this case, venue was proper on Counts Sixtec 
' and Seventeen in both Eastern and Southern Districts because 
the monies which comprised the illegal campaign contributic 
}. were paid by the bank to its employees in Long Island and they 
3 in turn gave their personal checks to Mr. Casey in Long 
Island for transmission to’the Committee Td6 Elect Judge Mc er. 


sg The vere relied upon the defendants are inapposit 
- ae United States v. Ch2stnut, F.2d , @ecided March 8, 1976, 
like United States v. Bi urton, “196 U.S. 283 pad upon 


which it eat TEX, involved an indictment for receiving, or 


2 :” causing to be received, an illegal payment. Te did not 
; involve the crime of ki an illegal payment. More 
1 significantly, in United States v. Che: enue, supra, the 
Court of Appeals heid only that ue waS proper in the 
Southern District of New York where the check was received 
: and cashed. In footnote 5 of the opinion, it expressly left 


open the issue whether venue would have also been proper in 
Minnesota, where the defendant committed all of the 

acts upon which the indictment was based. (Siip. op. p.2i150, 
£.n.5):; ‘ 


Honorable Mark A. Costantino 
=q- , 


Chestnut argues that the offense in question 
here was not. continuing offense which might 
be prosecuted in more than one district under 
a8 G.8 2. §3237(a).. In essence he Claims that 
venue in this case was proper only in Minnesota. 
Since we have concluded that venue in New York 
‘Was constitutionally permissible, we need not 
consider whet} ie offense defined in §610 
is a continui ffense which also might have 
1 in Minnesota. 
Similarly inapposite ar United States McMas 
343 F.2d 176, 18: ie ‘tiorari @enied % 
U.S. 818, and Travis lted States 364 U.S. 631, 635 
(1961), cited in a footnote mn page 5 of the memorandum 
1 Bank. United States 
was proper in the ~ 
it was deposited; it 
‘ict in which venue was 
would ».e inconsistent 
365 F.2d 982, 989. 
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2rally for violating 
the district in 
which the statement is Filed ‘ ot in the district in waich 
it is mailed The holding in that -case turned on 
ie EF Section 
Relations Act. As .@ Court of 
observed t Ky 
n.8 (1973), certiorari denied 416 U.S. ¢ 7, United | 
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the unusual statut: involved" 
Slutsky OuLt f Appeals he: 


analogous here, venue pro] 


Statenent is prepared and Signed,’ even’ 
and filed elsewheré" (487 F.2d 832). 
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Finally while we do not beliey tnat there is any’ 
merit to the defendant's motions, we believe that they ar 
untimely and should be Genied for that reason above. The 
motion was not made until March 8, 1976, just prior to jury 
selection, even jh the informaticn upon which it is based 

‘was given to the defendants long before March Se. uere, . ee 
the Security National Bank notes, the Bill of Particulars 
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' selection began, constitutes a waive 
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L2th), FR. » Proc. As Mr. Bannic aptly observed i 

. his brief in United States v. Chestnut, supra, when he was 

an Assistant United States Attorney (Br: 27): 
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